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 1.  TIME:  9:00   CASE#: MSC16-00937 
CASE NAME: KOSICH VS. NEWMAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY SPECIALTY HOME INSPECTIONS, INC. 
* TENTATIVE RULING: * 
 
 
Defendant Specialty Home Inspections, Inc.’s (Specialty’s) motion for summary judgment/ 
adjudication is denied. 
 

I. Background 
 
Plaintiffs Randy and Candice Kosich bought a house in Blackhawk.  They retained Specialty to 
perform several related home inspections, which occurred on April 18, 2014, and resulted in 
three reports at issue in this motion: 1) the Wood Destroying Pests and Organisms Report 
(Termite Report); 2) the Roof Inspection Report, for which Specialty hired a third party (Roof 
Report); and 3) the Property Inspection Report (Property Report).   After receiving the reports, 
plaintiffs closed escrow on May 21, 2014. 
 
According to plaintiffs, when their remodeling contractor, John Corbett, viewed the property to 
begin work, he saw major problems.  Though the Termite Report did document some damage, 
Specialty missed visible water damage in the crawlspace and off the deck and stated that the 
shower and floor coverings were serviceable when, in fact, there was visible water damage. 
Ultimately the repairs exceeded $60,000 when Specialty estimated just under $5,000.   
 
Likewise, the Roof Report listed some problems, including deterioration in the laps at the 
gutter/coping, which created voids that could allow water entry.  But Corbett found the pocket 
gutters were not affixed to the lumber behind them, nor were the downspouts connected.  The 
result was that water ran freely and could enter the home.  Nor did Specialty look for or inspect 
the secondary roof membrane.  None of this was disclosed in the related property report.  
Repairs Specialty estimated at under $1,000 ended up at just under $65,000.  
 
Finally, the property report identified some windows as “stuck” or “painted shut,” the latter of 
which would have been impossible for the metal windows. Further, though Specialty identified 
condensation in certain windows in the master bedroom and living room, which it concluded 
were from failed seals, the true cause was pervasive water intrusion into the home and resulting 
dry rot.  Nor were the defects limited to the master bedroom and living room.  All windows in the 
home required replacement.  
 
Plaintiffs have brought a single cause of action against Specialty for negligent inspection.  
Specialty argues it is entitled to summary judgment/adjudication because its duty was to identify 
conditions that were visually observable.  It had no duty to remove materials.  Moreover, as to 
areas of its report where Specialty identified the need for further investigation, plaintiffs declined 
to authorize any.  Though captioned in the alternative, Specialty’s motion ultimately seeks 
summary judgment on the single issue of its duty; if it prevails on that issue, the negligent 
inspection claim cannot stand.   
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Plaintiffs do not generally dispute the language of any agreement under which Specialty 
performed its services.  Rather they dispute the nature of Specialty’s duty and whether 
conditions were in fact visible such that failure to call them out constituted a breach of duty.   
  

II. Procedural Issues 
 

With limited exceptions not applicable here, unpublished cases are not persuasive and “must 
not be cited or relied on” by any party.  (Cal. Rules of Ct., rule 8.1115, subd. (a), emphasis 
added.)  The Court appreciates plaintiffs’ counsel’s errata recognizing this, and the Court did not 
consider the case. 
 
Specialty’s counsel is reminded that relevant deposition testimony in transcripts must be 
highlighted and only the relevant pages attached.  (See Cal. Rules of Ct., rule 3.1116, subds. 
(b), (c); see, e.g., Defendant’s Appendix to Evidence, Exhs.  E, F.)  Compliance with this rule – 
which was hit-or-miss in Specialty’s papers – aids the Court in locating and verifying the 
supporting evidence, especially for a motion this document-intensive.  
 

III. Motion for Summary Judgment/Adjudication 
 

a. Standards and Applicable Legal Principles  
 
A defendant moving for summary judgment bears the burden of persuasion that one or more 

elements of the cause of action cannot be established or that a complete defense exists.  

(Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850; see Code Civ. Proc. § 437c, subd. 

(o)(2).)  If the moving defendants meet this burden of production, the burden of production shifts 

to the plaintiffs to make a prima facie showing of the existence of a triable issue of material fact. 

(Ibid.)   

 
First, the Court clarifies the law that applies here.  Plaintiffs hired Specialty directly.  So those 
cases where courts wrestled with duties to third parties are not on point.  For example, Siegel v. 
Fidelity Nat. Title Ins. Co. (1996) 46 Cal.App.4th 1181, 1193, concerned homeowners claiming 
third-party beneficiary status to a preliminary title report.  Its core holding was almost a truism: 
“Parties who desire protection against the possibility that negative information exists that was 
not revealed in the title insurer's search of the records must obtain title insurance.”  (Ibid.)  
Similarly, Formet v. The Lloyd Termite Control Co. (2010) 185 Cal.App.4th 595, 599, involved 
imposition of a third-party duty of care under Bily, an analysis that presupposes no contractual 
privity.  (See Bily v. Arthur Young & Co. (1992) 3 Cal.4th 370, 376.)   This is not a third-party 
duty case.  Plaintiffs contracted directly with Specialty to perform their home inspections.   
 
Specialty’s duty in performing such work is circumscribed by statute and case law.  A home 
inspection is “a noninvasive, physical examination, performed for a fee in connection with a 
transfer… of real property… [and] includes any consultation regarding the property that is 
represented to be a home inspection or any confusingly similar term.” (Bus. & Prof. Code § 
7195, subd. (a)(1).)  The separate statute governing the Termite Report is not fundamentally 
different as to non-invasive scope.  (See Bus. & Prof. Code §§ 8516, subd. (b)(9) [report shall 
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list inaccessible areas, and if access later granted, further report shall be made].)  The 
Legislature requires that such duties be undertaken with due care.  (Bus. & Prof. Code, § 7196 
[“It is the duty of a home inspector … to conduct a home inspection with the degree of care that 
a reasonably prudent home inspector would exercise.”].)  Failure to do so subjects the inspector 
to tort liability. (Moreno v. Sanchez (2003) 106 Cal.App.4th 1415, 1435.)  An inspector cannot 
waive this duty by contract.  (Bus. & Prof. Code § 7198.)  
 
Specialty notices this as a three-issue motion.  First, it claims to have no duty to plaintiffs at all.  

Under the law cited above, this is certainly wrong.  (See Bus. & Prof. Code § 7196; Moreno, 

supra.)  The second and third issues say the same thing: Specialty’s duty was limited to 

inspection of visible and accessible areas.  To succeed, Specialty must convince the Court that 

no triable issue exists as to its duty and it is entitled to judgment as a matter of law on the single 

cause of action alleged against it.  To do that, it must show that none of the conditions of which 

plaintiffs complain was visually observable such that a reasonable inspector would have called it 

out.  In other words, if a triable issue exists as to even a single condition, Specialty’s entire 

motion fails.  

 
Significantly, the distinction between the obligations imposed by the contract and those imposed 
by law is one that, for purposes of this case, is without difference.  Specialty’s obligation under 
both is limited to noninvasive inspections.  So ultimately, the question before the Court remains: 
Do triable issues of fact exist as to whether the conditions about which plaintiffs complain were 
apparent in Specialty’s non-invasive visual inspections of accessible areas? 
 

b. Specialty meets its initial burden. 
 
Specialty meets its initial burden on the point.  It makes a prima facie showing that the alleged 
conditions were not visually observable, such that it had no duty to call them out, and that 
plaintiffs declined the further inspections that Specialty identified as potentially necessary.  
 
Specialty’s CEO, Mark Kearns, was present for the inspections on April 18, 2014.  In his 
declaration, reviewing Exhibits 47, 50 and 51 to his own deposition and Exhibit 109 to the 
deposition of Mr. Corbett – all of which are photos of conditions at the house – Kearns confirms 
that each condition was not visually observable, being covered by “baseboards, drywall, stucco, 
finishing materials, building materials, fixtures, or furnishings.”  (Kearns Decl., ¶ 5.)  Specifically, 
Exhibit 109 is a set of pictures of mold in the downstairs bathroom.  (See Defendants’ Appendix, 
Exh. P.)  Exhibit 47 to Kearns’ deposition is a series of photographs, though it is unclear where 
and what are photographed. (Id., Exh. Q.)   The corresponding testimony indicates that some 
pictures are of an interior fireplace, and may show a vent to the crawlspace. (Id., Exh. F, 
Deposition of Mark Kearns, pp. 47-50.)  Exhibit 50 concerns staining on the curtains. (Id., Exh. 
R; see id., Exh. F, pp. 74-76 [Kearns testifying that he would not expect inspector to note curtain 
staining]).  Finally, Exhibit 51 shows water staining in an area behind the toilet that had been 
opened up.  (Id., Exh. S; see id., Exh. F, pp. 81-83 [Kearns testifying that he would only have 
reported condition if there were visible damage to sheetrock].)  This is the Court’s best 
understanding of the photographs, in any event, given that Specialty failed to highlight any of the 
relevant deposition testimony. 
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With regard to the pocket gutters, the Roof Report specifically excludes gutters. And Specialty 
cannot determine, in every case, if gutters are pitched correctly.  (See Specialty’s Exh. D., p. 
SP40.)   Similarly, the Termite Report disclaims any water testing of the showers and calls out 
certain damaged window trim.  (See Specialty’s Exh. B, SP004, 007.)  The Property Report 
identifies moisture infiltration in the windows and notes that there is no simple fix for the 
condition, identifying the likely cause as failed window seals and noting that Specialty could not 
guarantee it had identified all windows with failed seals.  (See Specialty’s Exh. E, SP028-029.)  
The reports recommended further inspections, but plaintiffs did not ask Specialty to perform 
them, as confirmed by Specialty’s agent, Peggy Cortez.  (See Specialty’s Undisputed Material 
Fact No. 19, and evidence cited therein, including deposition testimony of Randy Kosich 
and Cortez].)  
 
Taken together, this evidence is sufficient to meet its initial burden to show no triable issue of 
fact as to duty and the cause of action for negligent inspection.  
 

c. Plaintiffs present evidence creating a triable issue of fact.  
 
The burden shifts to plaintiffs to show evidence creating a triable issue of material fact.  
They succeed. 
 
Plaintiffs offer a declaration from their repair contractor Mr. Corbett.  There are actually two: the 
first was unsigned and thus of no evidentiary value.  The second is signed, and though filed late, 
the Court will consider it.  (See Evidentiary Issues, Section IV(c), infra.)  The Court notes that 
while Corbett’s unsigned declaration indicated that the master bathroom conditions were visually 
observable without opening up walls, his signed declaration says the opposite.  
 
As an initial act for his remodeling efforts, Corbett conducted a walk-through of the property.   
By this point, some significant demolition work had been undertaken for the repairs.  Corbett 
speaks to several defective conditions.  For example, after opening up the walls and the shower, 
it was apparent to him that the master shower pan was leaking.  (Corbett Decl., ¶ 7.)   He also 
opened up “the floor and crawlspace” and saw evidence of water intrusion at the joists and sill 
pans.  (Id., ¶ 10.)  Inspection of the crawlspace was included in Specialty’s scope. (See Kearns 
Depo., pp. 34-36; p. 58: 14-16.)   Beyond this, Corbett noted several visually observable 
problems.  He saw deficient workmanship in the master bedroom.  (Corbett Decl., ¶ 11.)  And he 
saw that the pocket gutters were not affixed to the lumber behind them, allowing a significant 
amount of water to enter the walls of the property, causing the dry rot he found.  (Id., ¶¶ 13, 14.)  
In the case of the chimney and the windows, where he observed dry rot, he does not state either 
way whether the conditions were visually observable.  (Id., ¶¶ 8, 15.)  
 
Plaintiffs also offer testimony from Peter M. Goodman, a home inspector with over 30 years’ 
experience.  Mr. Goodman inspected the home on January 24, 2019, reviewed the three 
reports, and reviewed photos taken after close of escrow “including the work that was being 
done.” (Goodman Decl., ¶ 5 and Exh. B.) He opines that the inspection reports are below the 
standard of care and that dry rot issues in the home were caused by conditions that were visibly 
observable at the time of the Specialty inspection in 2014.  (Id., ¶¶ 6, 17.)  First, it was “highly 
unorthodox” for Specialty to provide all three reports, and for each report to rely on the findings 
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of the others, due to conflict of interest concerns.  (Id., ¶ 7.)  A competent report would have 
recommended a shower pan leak test, which is standard for any shower inspection.  (Id. ¶¶ 8, 
9.)  Damage to trim near the front office door should have been called out.  (Id., ¶¶ 10, 11.)  
Finally, he saw multiple visible signs of water intrusion, including in the crawlspace and on the 
drapes, and he believes the poor condition of the gutters and deck assembly allowed water to 
enter the house. (Id., ¶¶ 13-16.)  
 
Plaintiffs show evidence creating a triable issue minimally as to the following issues related to 
the duty to inspect visually observable conditions: 
 

1. Whether Specialty properly inspected the crawlspace and called out visible signs of 
water damage.  Corbett testifies that he saw evidence of water intrusion on the joist and 
sill pans.  It is not entirely clearly what work he had to do in order to see this, as he 
references “’opening up’ … the crawlspace.”  Mr. Kearns (who did not inspect the 
crawlspace) indicated the notes suggested insulation covering up conditions to the rim 
joists, meaning some conditions might have been covered up, but this borders on 
speculation.  (Kearns Depo., p. 41: 3-23.)  Mr. Goodman – although many years later in 
2019 – saw visible indications of water damage “still” present.  Triable issues of fact exist 
as to whether Specialty properly inspected the crawlspace such that its inspector should 
have seen signs of water damage/intrusion. 

 
2. Whether Specialty should have performed or recommended a shower pan leak test.  

The Termite Report states that showers on the second floor would not be water-tested.  
Equally clear: The damage Corbett saw at the master shower was only observable after 
opening it up.  But Goodman provides expert testimony that this test was required – it 
was a “standard” for any “competent” report. Specialty cannot simply disclaim a portion 
of the inspection it must perform to meet the standard.  (See Bus. & Prof. Code § 7198.)  
A trier of fact could conclude that a shower pan test may have revealed the leaks of 
which plaintiffs now complain, such that they would have requested additional 
inspections and learned the full scope of damage. 

  
3. Whether Specialty properly called out visibly poor workmanship on the upper deck.  

At deposition, Mr. Corbett testified to visually observable poor workmanship on the upper 
deck indicating that there “had to be issues” of dry rot underneath.  (Corbett Depo., pp. 
33-34.)  He noted this as a contributing factor to damages seen in the deck. 
 

4. Whether Specialty should have called out the visibly un-affixed pocket gutters.  
Witnesses claim the gutters were un-affixed and opine that this condition could have 
resulted in water intrusion to the home.  Specialty is not saved by the report’s exclusion 
of gutters, since it also indicates separations and deteriorations that could allow water 
entry, reflecting some level of inspection.  A triable issue exists as to whether Specialty 
looked at these gutters and simply missed that they were un-affixed.  The recommended 
repair of resealing would not address a condition of wholly un-affixed gutters.  

 
In addition, only plaintiffs offer an expert opinion on this motion.  Mr. Goodman is a 30-year 
home inspection expert who opines that Specialty had particular duties that it did not fulfill.  
Specialty offers no alternative opinion.  
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Ultimately, the parties present the Court with several contradictory accounts of what conditions 
were actually observable.  Some may be attacked for distance in time from the inspection, or 
because conditions had changed from the date of inspection, but the Court does not weigh the 
evidence or make credibility determinations on summary judgment.  Plaintiffs have provided 
evidence of issues of fact sufficient to proceed to trial. 
 

IV. Evidentiary Issues 
 
The Court rules only on those objections it deems material to the motion.  (Code Civ. Proc. 
§ 437c, subd. (q).)   
 

a. Plaintiffs’ Objections to Evidence 
 
Plaintiffs’ objections to the contracts and reports on authenticity grounds are not well-taken 
where they then offer the same evidence.  The exception would be if the copies were different 
such that there were a legitimate authenticity question.  Here, there is no material dispute as to 
the content of the contracts or reports and those objections are overruled. 
 
Plaintiffs are technically correct that Specialty fails to properly authenticate the deposition 
transcripts and discovery responses; a declaration from counsel normally would support such 
items.  The discovery responses were immaterial.  There is no assertion that the transcripts are 
incorrect in any material respect.  Those objections are overruled.  The photos presented are 
sufficiently authenticated through deposition testimony and/or declarations, so those objections 
are also overruled.   
 
Finally, objections presented in a responsive separate statement are improper and these 
objections are overruled on that basis.  (Cal. Rules of Ct., rule 3.1354, subd. (b).)  
 

b. Specialty’s Request for Judicial Notice 
 
Specialty’s request for judicial notice of certain statutes is granted, though unnecessary to the 
Court considering them.   
 

c. Specialty’s Objections to Evidence 
 

Objections presented in a responsive separate statement are improper and these objections are 
overruled on that basis.  (Cal. Rules of Ct., rule 3.1354, subd. (b).)    
 
The objection to the late-filed Corbett declaration is overruled on the same basis.  In addition, 
while Specialty is technically correct that the signed declaration was filed late, Specialty 
substantively addressed it in reply and there was no prejudice. 
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 2.  TIME:  9:00   CASE#: MSC16-02023 
CASE NAME: ALMAREZ VS. LEGION CONSTRUCTION 
HEARING ON MOTION FOR LEAVE TO FILE COMPLAINT IN INTERVENTION 
FILED BY EMPLOYERS PREFERRED INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-02053 
CASE NAME: STENMARK VS. THE MILO FOUNDATION 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON MOTION TO STRIKE PLAINTIFFS' 2nd Amended COMPLAINT 
FILED BY CITY OF ANTIOCH, FORREST EBBS 
* TENTATIVE RULING: * 
 
Defendants City of Antioch and Forrest Ebbs move to strike the entirety of plaintiffs Greg Mayon 
and Ramona Mayon’s Second Amended Complaint on the grounds that it was untimely 
filed.  The motion is denied. 

On November 14, 2018, the Court issued a tentative ruling sustaining defendant’s Demurrer to 
Plaintiffs’ First Amended Complaint with leave to amend.  The Court adopted the tentative ruling 
as its order when plaintiffs did not contest.  Plaintiffs filed their Second Amended Complaint on 
December 20, 2018, after the time for filing an amended complaint had expired.  (See Rule of 
Court 3.1320.)   

Plaintiffs’ late filing appears to be due to a misunderstanding about the time to file an amended 
complaint after a demurrer is sustained.  The Court had apparently allowed plaintiffs 30 days to 
file their first amended complaint, so plaintiffs thought that they would have 30 days to file their 
second amended complaint.  Thus, the Court finds that plaintiffs’ error was due to mistake or 
excusable neglect.  (See Code of Civ. Proc. § 473.)   

Plaintiffs shall serve all future filings on the parties’ attorneys in addition to the parties.  
(See Rule of Court 1.21.) 

Defendants’ request for judicial notice of plaintiffs’ First Amended Complaint, defendants’ Notice 
of Demurrer to Plaintiffs’ First Amended Complaint, and the Court’s Order on November 30, 
2018 affirming the Court’s tentative ruling is granted. 
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 5.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-02038 
CASE NAME: CHRISTIANSON VS. LEWIS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MICHAEL S. LEWIS 
* TENTATIVE RULING: * 
 
 The demurrer is overruled.  Plaintiff has adequately alleged that defendant is equitably 
estopped from asserting the statute of limitations.  (Complaint, ¶ 7.)  This “is a question of fact 
and not of law.”  (Shaffer v. Debbas (1993) 17 Cal.App.4th 33, 43.) 
 
 Defendant’s argument based on the Friel decision lacks merit.  (See, Friel v. Rawlings 
(1928) 90 Cal.App. 220.)  The Friel decision is easily distinguishable; it applies when “the cause 
of action stated in the complaint was different from the one upon which the claim presented to 
the executor was predicated.”  (Id., 90 Cal.App. at 224.) 
 
 In the case at bar, plaintiff’s complaint is based on the same two loans identified in 
the probate claim, and seeks damages in the same dollar amount.  (Complaint, Exh. “A”.)  
Plaintiff has not asserted a different cause of action.  The fact that the probate claim does not 
allege equitable estoppel is immaterial; equitable estoppel is not a cause of action, but a way of 
potentially avoiding the bar of the statute of limitations. 
 
 Defendant shall file an answer on or before February 28, 2018. 

 

  

 7.  TIME:  9:00   CASE#: MSL12-03374 
CASE NAME: CAPITAL ONE VS. CHOI 
HEARING ON MOTION TO SET ASIDE ENTRY OF DEFAULT & JUDGMENT 
FILED BY CAPITAL ONE BANK (USA) NA 
* TENTATIVE RULING: * 
 
Granted. 
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 8.  TIME:  9:00   CASE#: MSL18-06515 
CASE NAME: STATE FARM BANK VS. JENSEN 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 9.  TIME:  9:00   CASE#: MSN18-0928 
CASE NAME: CITY & COUNTY/SF  VS.  COUNTY OF ALAMEDA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

10.  TIME:  9:00   CASE#: MSN18-0928 
CASE NAME: CITY & COUNTY/SF VS. COUNTY OF ALAMEDA 
HEARING ON DEMURRER TO 1st Amended Eminent Domain Complaint 
FILED BY CITY AND COUNTY OF SAN FRANCISCO 
* TENTATIVE RULING: * 
 

The City and County of San Francisco’s demurrer to the First Amended Complaint 
(“FAC”) filed by Alameda County is overruled.  Alameda County has alleged compliance with the 
claims presentation requirement or an excuse from compliance on at least one basis.  San 
Francisco shall file and serve its Answer on or before March 13, 2019.   However, Alameda 
County is also granted leave to amend its allegations regarding actual receipt of the Notice of 
Violation by Angela Calvillo or to better allege any claim of a continuous or repeated nuisance 
even after the incident of February 21, 2017.  As to the latter claim, Alameda County may state 
such claim within the nuisance counts currently alleged or as one or two new standalone counts.  
If Alameda County elects to amend, any Second Amended Complaint shall be filed and served 
on or before February 28, 2019. 

 
Background 
 
San Francisco owns or controls an arroyo in Alameda County.   Alameda County claims 

that erosion of the bank of the arroyo caused the collapse of an Alameda County Highway, 
Foothill Road, on February 21, 2017, causing an emergency road closure, emergency repairs, 
and costs in excess of $1.5 million. 

 
Alameda County demanded payment in three letters, engaged in settlement negotiations 

in January 2018, sent a Notice of Violation on February 27, 2018, and ultimately filed suit.  The 
operative complaint is the FAC, which contains five causes of action:  (1) Inverse 
Condemnation; (2) Private Nuisance; (3) Public Nuisance; (4) Dangerous Condition of Public 
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Property; and (5) Statutory Violations.  San Francisco now demurs to all causes of action except 
the one for Inverse Condemnation. 

 
San Francisco contends that the FAC fails because it does not show that Alameda 

County presented a government claim or was excused from doing so. 
 
Alameda County contends that the three letters, the settlement negotiations, and the 

Notice of Violation complied with the claim presentation requirement or show a sufficient excuse 
from compliance for pleading purposes. 
 
 Analysis 
 

A. Second and Third Causes of Action, Private and Public Nuisance; Fourth 
Cause of Action, Dangerous Condition of Public Property 

 
 The demurrers to these causes of action are overruled.  

 
1. Compliance. 

 
A party may not sue a public entity on a claim for “money or damages” without first 

presenting a government claim.  (Gov’t C. § 905 (a), 945.4.)  The claim must be presented to a 
specific person, usually the clerk, secretary, or auditor of the public entity.  (Gov’t C. § 915 
(a)(1).)  Sometimes a claim contains minor defects.  In such cases, under a doctrine of 
substantial compliance, the court may hold the claim is nevertheless sufficient.   (See Connelly 
v. County of Fresno (2006) 146 Cal.App.4th 29, 39.)  However, this doctrine does not apply to 
errors in presenting a claim to the wrong person at a public entity.  If the claim is delivered to the 
wrong person, the claim presentation requirement is met only if the correct person actually 
receives the claim on time.  DiCampli-Mintz v. County of Santa Clara (2012) 55 Cal.4th 983, 
992; Gov’t C. § 915 (e)(1).)   
 

A complaint that fails to allege compliance or an excuse from compliance with the 
government claim presentation requirement fails to allege an essential element of the cause of 
action and is therefore subject to demurrer.  (Perez v. Golden Empire Transit Dist. (2012) 209 
Cal.App.4th 1228, 1236.)   

 
The requirement or presenting a government claim does not apply to a claim by one 

public entity against another (Gov’t C. § 905 (i)), unless the defendant entity has adopted a 
charter, ordinance, or regulation specifying a claims procedure and the claim is not governed by 
“any other statutes or regulations expressly relating thereto.”  (Gov’t C. § 935.) 

 
San Francisco has adopted such an ordinance.  It provides that a claim shall be 

presented by delivering it to the Clerk of the Board of Supervisors or the Controller of the City 
and County of San Francisco.  (San Francisco Administrative Code § 10.20-4.)   
 

A series of letters may not constitute a claim because that would create confusion 
whether the claim was timely presented.  (Dilts v. Cantua Elementary School Dist. (1987) 189 
Cal.App.3d 27, 35-36; Schaefer Dixon Associates v. Santa Ana Watershed Project Authority 
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(1996) 48 Cal.App.4th 524, 535-536; but see Alliance Financial v. City and County of San 
Francisco (1998) 64 Cal.App.4th 635, 650-651).   

 
Therefore, to evaluate whether Alameda County properly presented a claim, the court 

must examine the various letters and actions individually.   
 

a. The Letter dated 4/13/17. 
 

Alameda County addressed this letter to Harlan L. Kelly, Jr., the General Manager of the 
San Francisco Public Utilities Commission.  Mr. Kelly is not the Clerk of the Board of 
Supervisors or the Controller of the City and County of San Francisco.  Nor does the FAC allege 
that either of those latter two persons actually received this letter.  The letter dated 4/13/17 fails 
to comply with the claims presentation requirement. 

 
b.  The letters dated 10/26/17 and 12/21/17. 

 
Alameda County addressed these two letters to Joshua D. Milstein, a San Francisco 

Deputy City Attorney.  Again, Mr. Milstein is neither of the required two people, nor does the 
FAC alleges that these letter were actually received by those people.   

 
c. Settlement negotiations. 

 
The parties had a meeting in January 2018 to discuss settling Alameda County’s claim.  

Thus, San Francisco was aware of the claim then.  However, “[i]t is well-settled that claims 
statutes must be satisfied even in face of the public entity's actual knowledge of the 
circumstances surrounding the claim. Such knowledge -- standing alone -- constitutes neither 
substantial compliance nor basis for estoppel.”  (City of San Jose v. Superior Court (1974) 12 
Cal.3d 447, 455; see also Becerra v. Gonzales (1995) 32 Cal.App.4th 584, 594-595.)   
 

d. Notice of Violation sent 2/27/18. 
 

The FAC alleges in paragraph 21 that on February 27, 2018, Alameda County issued a 
Notice of Violation to the San Francisco Public Utilities Commission “and delivered a copy by 
certified mail to the San Francisco Clerk of the Board of Supervisors.  A true and correct copy of 
the Notice of Violation, with certified mail receipt, is attached hereto as Exhibit H, and 
incorporated herein.”   

 
However, the Notice of Violation attached as Exhibit H does not state that a copy of it 

was sent to Angela Calvillo, the Clerk of the Board of Supervisors, only to a different person, 
Naomi Kelly.  Further, Exhibit H does not contain a receipt signed by Calvillo. 

 
A document attached to and incorporated into a complaint, may be considered on a 

demurrer.  (Frantz v. Blackwell (1987) 189 Cal.App.3d 91, 94.)  When it conflicts with the 
allegations of the complaint, it controls.  (Dodd v. Citizens Bank of Costa Mesa (1990) 222 
Cal.App.3d 1624, 1626-1627.)  Thus, the court cannot accept paragraph 21 of the FAC as true. 
 
 Alameda County has tried to cure this defect by attaching a Receipt signed by Calvillo to 
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its Opposition, but the court may not consider that attachment on a demurrer.   
 
The FAC fails to allege that any of the letters or the Notice of Violation was delivered to 

the right person or actually received by that person.  Thus, Alameda County has failed to 
establish actual compliance or substantial compliance.  Alameda County is granted leave to 
amend to cure these defects if, in good faith, it can do so.   The declarations that San Francisco 
has submitted denying receipt do not bar such an amendment.  Upon amendment, they will 
merely create a factual issue regarding actual receipt that cannot be decided at the pleading 
stage. 

 
If Alameda County so amends, there will be a secondary issue.  Government claims for 

damage to real property must be presented within one year of accrual of the cause of action.  
(Gov’t C. § 911.2 (1); Wheeler v. County of San Bernardino (1978) 76 Cal.App.3d 841, 846.)  
The one year for the damage caused on February 21, 2017 ran on February 21, 2018.  The 
Notice of Violation was not sent until February 27, 2018.  Alameda County will have to address 
why the portion of the Notice of Violation that seeks damages for the incident of February 21, 
2017 is proper, explaining why it was an amendment rather than a new claim, and why the 
amendment was timely under Government Code section 910.6.  
 

2. Statutory waiver; claim as presented. 
 

A claim deficient in certain respects may be considered a “claim as presented,” which 
triggers a requirement of giving notice of the deficiencies or waiving them.  (See Gov’t C. §§ 
910.4, 910,8, 911.)  Government Code section 910.8 states that any notice of deficiencies must 
be given within 20 days after the claim is presented.   

 
In Phillips v. Desert Hospital Dist. (1989) 49 Cal.3d 699, the attorney for a medical 

malpractice plaintiff sent a CCP § 364 notice to a public entity hospital.  The court held that the 
County had to treat the notice as a claim as presented even though the notice was not a formal 
government claim.  A document will serve as a claim presented so long as it “discloses the 
existence of a claim that if not paid or otherwise resolved will result in litigation.” (Phillips, supra, 
49 Cal.3d at 707.)  Because the public entity failed to give notice of any deficiencies, it waived 
the deficiencies in the notice.  Thus, the court reversed the trial court’s order dismissing 
plaintiff’s complaint for failure to present a claim. 
 

In Alliance Financial v. City and County of San Francisco (1998) 64 Cal.App.4th 635, 
646-649, a financing company purchased invoices of a contractor that had furnished janitorial 
services for the City and County of San Francisco.  It wrote to the City requesting payment.  
Eventually it received a letter from the office of the City Attorney, questioning the validity of the 
invoices.  It then wrote a reply stating it was clear the City owed the money and that “We look 
forward to you providing us with [further information relevant to the claim that the invoices have 
been paid] as promptly as possible so we can avoid the necessity of litigation in this matter."  
The court held that this final letter from plaintiff to the City constituted a claim as presented.  
While the letter did not threaten an immediate lawsuit, it did make clear that one would be filed 
at some time.  “[A] communication to the public entity that a claim has accrued and that the 
claimant intends to enforce it suffices, even though the communication fails to notify the public 
entity that a lawsuit is imminent.”  (Id. at 647.) 
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What is significant for purposes of the present case is that neither the 364 notice in 

Phillips nor the letter in Alliance was delivered to the person designated to receive government 
claims on behalf of the entity.  If the claim as presented doctrine did not apply to a document or 
notice that was delivered to the wrong person, the court in Phillips would not have reversed the 
order of the trial court dismissing the plaintiff’s complaint. 

 
Here, Alameda County sent a letter to Harlan Kelly at the San Francisco Public Utilities 

Commission, the body that owns or controls the arroyo, on April 13, 2017 stating that on 
February 22, 2017 there was erosion at the arroyo which undermined the shoulder of Foothill 
Road, and that Alameda County “will seek recovery from SFPUC for the damage caused by its 
arroyo once we have stabilized the area.”  (FAC, Ex. A.)  San Francisco did not respond to the 
April 13, 2017 letter within the 20 days required by Government Code section 910.8.  If the letter 
dated April 13, 2017 was not sufficient to trigger the notice and defense-waiver provisions, 
Alameda County also sent letters to the San Francisco City Attorney on October 26, 2017 and 
December 21, 2017.  While San Francisco did respond to the first of these letters within 20 
days, it did not say that the letter was deficient because it failed to give notice of a claim or was 
delivered to the wrong person.  Therefore, San Francisco waived any claim-content or delivery 
deficiencies in the claim as presented here. 

 
San Francisco cites Court of Appeal cases for the proposition that the notice and 

defense-waiver provisions apply only to defects in the content or timeliness of the claim, not to 
defects regarding the person to whom the claim was delivered.  However, Phillips is a decision 
of the California Supreme Court.  Therefore, this court follows it rather than the appellate court 
cases that San Francisco cites.  Westcon Construction Corp. v. County of Sacramento (2007) 
152 Cal.App.4th 183, 202-203 does not cite Philips or Foster v. McFadden (1973) 30 
Cal.App.3d 943, on which Phillips relied, and it does not discuss Alliance on this point. Schaefer 
Dixon Associates v. Santa Ana Watershed Project Authority (1996) 48 Cal.App.4th 524, 533-
534 does discuss Phillips and Matson, but it ignores that the letters in those cases were sent to 
the wrong person.  Further, San Francisco’s Reply Brief does not even discuss Phillips. 
 

3. Estoppel. 
 

“A public entity may be estopped from asserting noncompliance with the claims statutes 
where its agents or employees have deterred the filing of a timely claim by some ‘affirmative 
act.’ . . . Estoppel as a bar to a public entity's assertion of the defense of noncompliance arises 
when the plaintiff establishes by a preponderance of the evidence: (1) the public entity was 
apprised of the facts, (2) it intended its conduct to be acted upon, (3) plaintiff was ignorant of the 
true state of facts, and (4) relied upon the conduct to his detriment. . . . Estoppel most commonly 
results from misleading statements about the need for or advisability of a claim.”  (Christopher 
P. v. Mojave Unified School Dist. (1993) 19 Cal.App.4th 165, 170.) 
 

Here, both parties are public entities and aware that a local public entity need not 
present a government claim against another local public entity unless the defendant local public 
entity has adopted a claims presentation ordinance.  (See Gov’t C. § 905 (i), 935.)  On the face 
of the pleadings and the attached exhibits here, clearly only San Francisco knew that it had 
adopted such a local ordinance.  When San Francisco first invited Alameda County to present a 
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claim, it referred Alameda County to a website for the City Attorney’s Office not for the Board of 
Supervisors or its Clerk.  That website that did not contain any reference to San Francisco’s 
claims presentation ordinance.  It did not state that a claim must be delivered to the Clerk of the 
Board of Supervisors.  Rather, it implied that the claim should be delivered to and would be 
responded to by the Office of the City Attorney.  (See Ex. D to the FAC; see also Ex. E, ¶ 13 
and Exhibit 2 to Alameda County’s Request for Judicial Notice, § 10.20-5 (b) and (c).)   

 
San Francisco intended Alameda County to rely on that website.  Alameda County did 

rely.  After consulting that website, Alameda County persisted in its belief that it did not need to 
present a claim.  At that point, rather providing the citation to its ordinance, San Francisco said 
nothing in writing, and it attended a settlement meeting.  This was in contrast to what it had 
done on other legal points in contention.  As to those matters, it sent responsive letters stating a 
contrary position and citing supporting authority.  (See Ex. C to FAC.)  San Francisco’s apparent 
willingness to consider settlement even after Alameda County disagreed with its assertion that a 
claim was required could also create an estoppel for San Francisco to argue that Alameda 
County failed present a claim.  (See Bertorelli v. City of Tulare (1986) 180 Cal.App.3d 432, 439-
441.)  On these facts, the court declines to rule at the pleading stage that there was no estoppel.  
“In the usual case, estoppel is a question of fact . . .”  (Id. at 440.) 

 
4. Policy considerations. 

 
The court is aware that the purpose of the Government Claims Act is “not to expand the 

rights of plaintiffs in suits against governmental entities, but to confine potential governmental 
liability to rigidly delineated circumstances.” Williams v. Horvath (1976) 16 Cal.3d 834, 838.  
However, this quote from Williams is actually dicta on this point, and the court questions 
whether it has the same force in suits between public entities as it does in suits by individuals 
against public entities.  Here, the issue is not whether the public at large should bear a loss 
suffered by an individual.  It is whether the citizens of one large (1.6 million person) jurisdiction 
should bear a loss instead of the citizens of another large (800,000 person) jurisdiction if the 
latter jurisdiction is proved to be at fault.  The court questions what worthy purpose is furthered 
by that result.  Those concerns are particularly significant here, where every purpose to be 
achieved by the claims presentation requirement -- the ability to investigate and if desired to 
settle a claim (Phillips, supra, 49 Cal.3d at 705) – was met-- so much so, indeed, that San 
Francisco sued even before Alameda County did. 
 

5. Claims for equitable relief within the causes of action for nuisance. 
 

Actions for money or damages are subject to the claims presentation requirement.  
(Gov’t C. § 905.)  Actions for equitable or specific relief are not. (See Lozada v. City and County 
of San Francisco (2006) 145 Cal.App.4th 1139, 1167.)  Where actions seek both types of relief, 
courts impose the claim presentation requirement where monetary relief is the primary purpose 
of the action, but not where it is only ancillary to equitable or specific relief.  (Ibid.)   

 
Here, however, the court does not conclude from the face of the FAC that the primary 

purpose of the nuisance causes of action is the recovery of damages rather than abatement of 
the nuisance.  While the complaint seeks a significant sum of money for past damages - $1.5 
million – the future damages from a failure to abate could be as much or greater.  Rather, the 
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court finds that damages and equitable relief are of equal importance in these causes of action 
and that neither is merely incidental to the other. 

 
Neither party has cited a case exactly like this, where that is the situation.  In the 

absence of controlling authority, the court rules that where a claim for the equitable remedy of 
abatement cannot be said to be merely ancillary to a claim for money or damages, no claim 
must be presented to maintain an action for the equitable remedy.  Therefore, regardless of 
whether Alameda County’s claim for money damages ultimately ends up being barred based on 
a pleadings or an evidentiary motion, the claim for remediation and abatement are not barred by 
the failure to present a claim.  (See Madera Cmty. Hosp. v. County of Madera (1984) 155 
Cal.App.3d 136, 148 (permitting hospital to seek writ of mandate without presenting a claim, but 
not to recover damages); (Eureka Teacher's Ass'n v. Bd. of Educ. (1988) 202 Cal.App.3d 469, 
475 (claim presentation requirement inapplicable where monetary relief (back pay) was only 
incidental to equitable relief of reinstatement)). If and when it becomes necessary to deal with 
this procedurally, the court can do so by a ruling striking certain allegations or claims or by an 
appropriate ruling at or just before trial. 
 

B. Fifth Cause of Action, Statutory Violations. 
 

Everything stated above regarding compliance or an excuse from compliance with the 
claims presentation requirement applies equally to this cause of action.  

 
However, Alameda makes an additional argument as to this cause of action.  It argues 

that it is not required to present a government claim as to its cause of action under Alameda 
County Ordinance Numbers 12.08.040 and 12.08.140 and various sections of the Streets and 
Highways Code. 

 
The basis for this argument is certain language in Government Code section 935 (a).  

Section 935 (a) states a local public entity suing another local public entity must present a 
government claim if the defendant local public entity has adopted a claims presentation 
ordinance.  However, section 935 also states an exception to that requirement.  The 
requirement does not apply if the claim is governed by “other statutes or regulations expressly 
relating thereto.”  The issue, then is whether the cited ordinances or provisions of the Streets 
and Highways Code are “other statutes or regulations expressly relating thereto . . .”   

 
For this language to apply, the other statute or regulation must “prescribe the procedures 

for filing a claim” rather than simply creating a substantive right to damages or compensation. 
(Tapia v. County of San Bernardino (1994) 29 Cal.App.4th 375, 384.)   

 
1. Streets and Highways Code. 

 
The FAC alleges violations of Streets and Highways Code section 1480.5, 1481, 1487, 

1488, and 1488.5. 
 
Section 1480.5 states that the road commissioner (see sections 1450 and 2006) may 

“immediately remove, or by notice may require the removal” of, various encroachments and that 
the commissioner may “recover from the person causing any of the above encroachments, in an 
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action brought in the name of the county for that purpose, the court costs of the road 
commissioner, the expense of such removal, and any other damages caused by the 
encroachment.” 

 
Section 1481 permits the road commissioner to require by notice the removal of any 

other encroachment.  
 
Section 1483 provides certain consequences of non-removal.  If that occurs, “the person 

causing, owning, or controlling the encroachment forfeits three hundred fifty dollars ($350) for 
each day the encroachment continues unremoved.”   

 
Section 1487 contains provisions relating specifically to obstructions by diverting water 

onto a highway.  A person who creates such an obstruction “shall, upon notice by the road 
commissioner, immediately cease and discontinue the obstruction and injury, and shall repair 
the highway at his or her own expense. He or she is liable to a penalty of three hundred fifty 
dollars ($350) for each day the obstruction or injury remains, recoverable as provided in Section 
1496, and is also guilty of a misdemeanor.” 

 
Section 1488 contains similar provisions regarding water seepage.  
 
Section 1488.5 states that the notice referred to in “Sections 1487 and 1488 shall be 

given in the same manner as provided in Section 1482, except that the action it requires shall be 
taken immediately.”  Section 1482 states, “The notice referred to in Sections 1480.5 and 1481 
shall be served upon the occupant or owner of the land, or the person causing, controlling or 
owning the encroachment, or shall be left at the place of residence of such occupant, owner or 
person if he resides in the county and is known to the person giving such notice. If the person 
upon whom notice is to be served does not reside in the county, the notice shall be posted on 
the encroachment. The notice shall specify the breadth of the highway, the place and extent of 
the encroachment, and shall require the removal of such encroachment within 10 days.” 

 
Section 1496, which is not cited in the FAC or the parties’ papers, provides, “The road 

commissioner shall recover all penalties or forfeitures given in this chapter and the recovery of 
which is not otherwise provided for, by suit in the name of the county. He shall pay such 
recoveries into the road fund.  [¶] The provisions of this section are applicable to Sections 1484, 
1485, 1487, 1492, 1493, 1494, and 1495, and to any other provision in this chapter imposing 
penalties or forfeitures.” 

 
None of these sections state how a claim for money or damages must be presented or 

that no such claim is required.  Further none of the substantive rights given by these statutes 
would be undermined solely by imposition of a claims presentation requirement.  The road 
commissioner may still remove certain encroachments and require the removal of others.  He 
may still recover damages and the costs of removal.  He just may not recover any “money or 
damages” unless he timely presents a government claim.  He is in the same position as any 
other tort claimant who is given a right to recover money or damages.  Thus, the cited sections 
of the Streets and Highways Code do not constitute “other statutes or regulations expressly 
relating thereto” as used in Government Code section 935.   
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This conclusion is not undermined by Streets and Highways Code sections 1483 and 
1487, stating that violators are liable for penalties of $350/day under certain conditions.  
Alameda County has not cited any authority that a person suing to recover penalties is not suing 
for “money or damages.”  Further, the Legislature expressly exempted from the claims 
presentation requirement claims for specific penalties, such as under Labor Code section 1720 
(Gov’t C. § 905 (k), so it plainly knows how to state an exemption for penalties when it wishes to 
do so.  Indeed that penalties under Labor Code section 1720 are specifically called out as being 
exempt from a claims presentation requirement suggests that other penalties are not and that 
claims for penalties constitute claims for money or damages. 
 

2. Alameda County Ordinances. 
 

Ordinance No. 12.08.040 provides that certain encroachments are unlawful without an 
encroachment permit.   

 
Ordinance No. 12.08.140 provides that violators are guilty of a misdemeanor and 

punishable by fine or jailing. 
 
Neither of these provisions prescribe procedures for filing a claim. 
 
Based on all the above, the statutory violations cause of action survives to the same 

extent as the other causes of action, but no more. 
 
San Francisco’s Request for Judicial Notice filed 10/26/18 
 
The court grants paragraph numbers 1, 2, 3, 4, 7, and 8 of this Request for Judicial 

Notice.   
 
Alameda County’s Request for Judicial Notice filed 1/31/18  

 
 The court grants this unopposed Request for Judicial Notice.  It takes judicial notice of 
the existence and contents of the exhibits attached to the request.   
 

Alameda County’s Objections filed 1/31/19 
 
In view of the basis of this ruling, the court finds it unnecessary to rule on these 

objections.  (See CCP § 437c (q).)   
 
San Francisco’s Objections filed 2/7/19 
 
Sustained.  The receipts were not attached to the FAC. 
 
San Francisco’s Request for Judicial Notice filed 2/7/19 
 
The court denies this request.  Evidence is not typically permissible on a Reply, 

particularly where its admissibility may be contested.  (See Jay v. Mahaffey (2013) 218 
Cal.App.4th 1522, 1537-1538.) 
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ADD-ON 

 

11.  TIME: 9:01   CASE#: MSC19-00048 
CASE NAME: LOS MEDANOS  VS.  C.C. LOCAL AGENCY FORMATION COMMISSION 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY LOS MEDANOS COMMUNITY HEALTHCARE DISTRICT 
* TENTATIVE RULING: * 
 
            Los Medanos Community Healthcare District’s Motion for Preliminary Injunction is 
granted.   
 
 Pursuant to CCP §§ 526 and 527, Los Medanos Community Health District (“District”) 
moves for an order issuing a preliminary injunction enjoining Defendant Contra Costa Local 
Agency Formation Commission (“LAFCO”) from dissolving the District without confirmation of 
voters as required by Government Code section 57077.1(b)(2)(A)(II).  Petitioner/Plaintiff District 
alleges LAFCO has voted to dissolve the District without confirmation of the voters even though 
the District has obtained more than the number of valid protest signatures.  The motion is made 
on the grounds the District requires adequate time and reasonable access to the protests to 
review the County’s determination as to the validity of the signatures.  LAFCO released the 
County’s determination that over 6,000 of the 16,635 protests submitted by the District were 
invalid, less than twenty-four hours before the hearing to consider the final dissolution of the 
District. 
 
 
Background  
 
 The District provides healthcare-related services and grant funding for neighborhood-
based organizations.  “LAFCO is the "watchdog" the Legislature established to guard against 
the wasteful duplication of services that results from indiscriminate formation of new local 
agencies or haphazard annexation of territory to existing local agencies.” (Ceres v. Modesto 
(1969) 274 Cal.App.2d 545, 553.)    
 
  On November 14, 2017, the County of Contra Costa filed an application with LAFCO to 
dissolve the District and name the County as its successor agency because the County believes 
it can more efficiently provide healthcare services in the service area.  Respondent/ Defendant 
Contra Costa Local Agency Formation Commission (“LAFCO”) approved a resolution dissolving 
the District in September 2018.  In October 2018, the District submitted a request for LAFCO to 
reconsider that approval.  LAFCO considered and denied the District’s request for 
reconsideration at its meeting on November 14, 2018.  
 
 The adoption of the resolution to dissolve the District triggered a protest period. If, prior 
to the close of the protest period, at least 25% of the voters within the District signed the protest, 
LAFCO would be required to put the issue of dissolution before the voters.  On November 30, 
2018, LAFCO held a public hearing to receive and consider protests to the District’s dissolution.  
Prior to the hearing, LAFCO indicated that the District needed approximately 10,500 valid 
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protests.  The District relied on number when it sought signatures on protest petitions and 
tailored its signature-gathering efforts to achieve the 10,500 target protests.   
  The District learned on January 8, 2019 that LAFCO would be requiring 11,013 protests 
to compel an election.  LAFCO indicated that it would use the November 30, 2018 voter roll as 
the basis for calculating the applicable protest threshold, not the August 2018 voters roll.  The 
District submitted 16,702 protests.  The District learned less than 24 hours before the January 9, 
2019 LAFCO Commission hearing that the County was only validating 10,594 of the protests.  
LAFCO Commission voted to dissolve the District on January 9, 2019.   
 
 
Merits 
 
 Generally, the ruling on an application for preliminary injunction rests in the sound 
discretion of the trial court.  (Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450.) 
“An injunction properly issues only where the right to be protected is clear, injury is impending 
and so immediately likely as only to be avoided by issuance of the injunction. [Citation.]"  
(Korean Philadelphia Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 1069, 
1084.)  The purpose of the preliminary injunction, theoretically, is to preserve the status quo and 
prevent irreparable harm pending trial on the merits. (White v. Davis (2003) 30 Cal.4th 528, 
554.) 
 
  In deciding whether to issue a preliminary injunction, a court must weigh two 
"interrelated" factors: (1) the likelihood that the moving party will ultimately prevail on the merits 
and (2) the relative interim harm to the parties from issuance or nonissuance of the injunction. 
(Butt v. State of California (1992) 4 Cal. 4th 668, 677-678.)  The burden is on plaintiff (moving 
party) to show all elements necessary to support issuance of a preliminary injunction. (O'Connell 
v. Sup.Ct. (Valenzuela) (2006) 141 CA4th 1452, 1481.) 
 
 Although the court has broad discretion, it has "no discretion to act capriciously."  “It 
must exercise its discretion ‘in favor of the party most likely to be injured.’”  (Robbins v. Superior 
Court (1985) 38 Cal.3d 199, 205.) The ultimate goal is to minimize the harm which an erroneous 
interim decision may cause.  (American Credit Indemnity Co. v. Sacks (1989) 213 Cal.App.3d 
622, 637.) 
 
 

1. Likelihood of Prevailing on the Merits 
 

 Plaintiff bears the burden of establishing a reasonable probability of success on the 
merits.  (Association for Los Angeles Dept Sheriffs v. County of Los Angeles (2008) 166 
Cal.App.4th 1625, 1634.)  Here, the District has met its burden of demonstrating a reasonable 
probability of success on the merits.  
 
 The District filed this writ of mandate alleging LAFCO has a clear, present, and 
ministerial duty to obtain voter approval before dissolving a local agency when it is presented 
with sufficient protest signatures.  Petitioner also filed a claim for declaratory relief and other 
causes of action. 
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 Gov. Code § 57077.1(b)(2)(A)(ii) is clear in that the dissolution of the District must be 
ordered subjected to the confirmation of the voters if protests have been signed by at least 25% 
percent of the voters entitled to vote within the district.  Here, before the protest period began, 
LAFCO informed the District in writing that there were “just under 42,000 voters in the district” 
and accordingly, the District would need to collect valid signatures of approximately 10,500 
voters. (Exh. B to Decl. of Barbara Kee, ¶2.)   
 
  The Cortese-Knox-Hertzberg Local Government Reorganization Act of 2000 which 
governs the dissolution proceedings does not specify the date on which the number of 
registered voters should be counted for purposes of determining the 25% protest threshold.  The 
date remains vested in LAFCO’s discretion.   (Citizens for Responsible Open Space v. San 
Mateo County Local Agency Formation Com. (2008) 159 Cal.App.4th 717, 731.)  LAFCO’s 
executive officer made the representation, knowing that that LAFCO had discretion to choose 
the date. At the outset of the protest period, LAFCO could have instructed the District it would 
rely on the number of registered voters on the last date of the protest period to determine the 
threshold number of protests. Instead, LAFCO made repeated representations regarding the 
threshold protests from the number of registered voters from the August 2018 voters roll.  The 
District justifiably relied on LAFCO’s representation. The doctrine of equitable estoppel applies, 
even against the public agency under these circumstances.  
     
   LAFCO has a ministerial obligation to order the dissolution on confirmation of the 
voters. "Where a statute requires an officer to do a prescribed act upon a prescribed 
contingency, his functions are ministerial. Where a statute or ordinance clearly defines the 
specific duties or course of conduct that a governing body must take, that course of conduct 
becomes mandatory and eliminates any element of discretion. [Citation.]" (Morris v. Harper 
(2001) 94 Cal.App.4th 52, 63.)  Gov. Code 57077.1(b)(2)(A)(ii) is clear that an order of 
dissolution must be made subject to the confirmation of the voters if protests have been signed 
by at least 25% of the voters within the district.  The District obtained the threshold number of 
protest based on the information provided.  The District is likely to obtain a writ of mandate 
compelling LAFCO to put the issue of dissolution before the voters.  
 
 
  2.  Irreparable Harm 
 
 In deciding whether to issue the injunction, the court must also evaluate “the interim 
harm that the plaintiff would be likely to sustain if the injunction were denied as compared to the 
harm the defendant would be likely to suffer if the preliminary injunction were issued.” (Smith v. 
Adventist Health System/West (2010) 182 CA4th 729, 749.)   Irreparable harm is often related to 
the 'inadequate legal remedy' (i.e., the damages remedy is inadequate because some 
immeasurable harm is threatened).  
 
 Here, the District argued it will be irreparably harmed if the requested injunction is not 
granted because the District will be dissolved. On the other hand, LAFCO will suffer no harm 
from its issuance.  The County, in its Opposition argued the District itself cannot suffer 
irreparable harm because it has no right under the law to continue to exist.  However, that is the 
purpose of this litigation to determine if the dissolution of the District must be put before the 
voters. 
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  LAFCO has already made the determination to dissolve the District.  On the morning of 
January 9, 2019, the Court issued a temporary stay order preventing LAFCO from recording a 
Resolution of Dissolution. The District will be dissolved and cease to exist if this this preliminary 
injunction does not issue.   
 
 LAFCO argued that the District has not demonstrated irreparable harm because it has 
not stated what specific harm the cessation of the District would have on its residents.  The 
District indicates in its moving papers that it has served a largely disadvantaged community, 
providing healthcare-related services and grant funding to neighborhood organizations providing 
healthcare education, illness preventions, and direct health services for at-risk populations, 
including children, seniors, the disabled, and low-income residents.  If the Districts ceases to 
exist, arguably these residents with suffer some irreparable harm.    
 

 

 


